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Abstract 

This paper makes analyses of the law relating to handing over of the 

alleged offenders to the requesting state. International law allows the 

states to enter in to treaties in order to make arrangements of 

apprehending alleged criminals who somehow run away from them 

and took refuge in another state. International law itself does not 

impose any obligation upon the state to surrender accused rather it 

leaves the state to enter (if they want to) into bilateral extradition 

treaty in order to exchange criminals for the stated offence 

mentioned under the treaty. Therefore the domestic law of the states 

mainly regulates the entire process of extradition of criminals. The 

focus of this paper is primarily to make a comparison of extradition 

act of Pakistan passed in 1972 with fundamental right to remain in 

Pakistan as guaranteed by the Constitution of Pakistan 1973. There 

are few instances where the superior courts in Pakistan has 

consistently given effect to the provisions of the act and allowed 

extradition of its own citizen to the requisitioning state. The paper 

analyses as to whether a citizen of Pakistan could be handed over to 

another state in the presence of fundamental right to remain in 

Pakistan, and whether the interpretation of the courts with respect to 

fundamental rights vis-a-visextradtion act of 1972 is in accordance 
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with the letter and spirit of constitution as well as the principles of 

interpretation? 

Introduction 

The law of extradition governs the relation between two sovereign 

states over the issue of handing over fugitive by one to another. 

Coordination is essential between the governments and its law 

personnel in the process of extradition which often helps state to 

avoid tension and diplomatic crisis.  

The term extradition finds its genesis in two Latin terms ex and 

tradition. ―Ex” means out and ―tradition” means delivery or handing 

over
1
. It is the process of handing over of person accused of crime for 

the purpose of trial by one state to another. It is the official surrender 

of an alleged criminal by one state to another
2
. The object of handing 

over accused is not only to maintain internal order but to ensure 

international peace as well by bringing fugitive to justice. The 

growing increase in international co-operation between states in 

different spheres, extradition is used as a method to apprehend 

alleged criminals for whom international borders offers no difficult 

barriers to cross. 
3
 

The extradition regime helps a state to overcome its inability to 

exercise jurisdiction and arrest the accused in another state. The later 

apprehends the accused and hands it back to the requester state. 

Extradition of criminals requires cooperation among states, therefore 

international as well as municipal law comes in to play in order to 

formally achieve the objective. 

In general, the rights and obligation under international law is 

twofold. It ensues either from treaties entered by the states concerned 

or through customary international law which is applicable to states 

regardless of an international treaty. Treaties are binding only upon 
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those states who are party to it. Therefore a state is under no duty to 

give effect to an international obligation if it is not party to that 

treaty. On the other, if the international obligation finds basis in the 

customary rules of international law, the state cannot substantiate its 

argument that it is not party to a particular treaty. For instance rights 

and duties of states in armed conflict are regulated by the customary 

rules of international humanitarian law, even though the same has 

later been codified in the form of Geneva conventions. 

As for the extradition is concerned, rights and obligation arise not 

under customary law but by treaty mutually entered into by the states 

concerned. International law does not create general obligation upon 

states to extradite criminals in the absence of treaty and the states in 

general do not accede to extradition request in the absence of treaty 

to that effect. However the state may accord to the request of the state 

and surrender a fugitive in the absence of treaty owing to expediency 

or goodwill in the absence of legally binding obligation. 

There is a duality in the law of extradition. The domestic law decides 

over the question of whether or not, an accused should be handed 

over to the requesting state. On the other, mutual assistance and 

cooperation among states requires the application of international law 

to the field. 

In Pakistan the process of extradition is governed by extradition act 

of 1972. The act applies for the surrender of alleged criminals to all 

the requesting state whether or not the state of Pakistan has entered 

into treat with it. The act signifies a long list of offences in respect of 

which the surrender of alleged accused to requesting state can be 

made.
4
 

The Act requires that upon a formal requisition from another state
5
, 

the Federal Government may designate an officer of the rank of first 

class magistrate to hold an inquiry in order to determine whether the 
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accused be handed over or not to requesting state
6
. The conclusion of 

inquiry either results in discharge of the accused of the allegations or 

the magistrate may through a formal report recommend the Federal 

Government for the surrender of accused to the requisitioning state
7
. 

Upon the receipt of report the Federal Government is empowered to 

decide about the surrender of accused, and is not bound by the 

recommendations of the magistrate in this respect
8
. 

Constitutional position about the extradition act of 1972 

Fundamental rights as mentioned in chapter II of the Constitution of 

Pakistan 1973 is of utmost significance in the entire process of 

extradition. Constitutional provision relating to hebe as corpus, fair 

trial and double jeopardy comes into play in order to safeguard the 

rights of the accused in relation to arrest, inquiry and is final handing 

over to the requesting state. However, the present paper focuses on 

the citizens‘ fundamental right to movement which includes the right 

to remain in Pakistan.
9
 

Fundamental rights as mentioned in the constitution can be 

categorized in to two. It is absolute if it is not curtailed by 

restrictions, conditions or law. On the other if the right is so curtailed, 

it is not an absolute right.
10

 

The bare reading of the article suggests that right mentioned in the 

said article is not absolute, and the restrictions could be imposed by 

the law. However by closer examination of the stated provision it will 

be noticed that the right mentioned in the Constitution is twofold. 

While the right to enter and move throughout Pakistan is subject to 

limitation imposed by law, on the other the right of a citizen to 

remain in Pakistan is not so subject. In other words right to 

movement is not an absolute right while the latter is an absolute right 

since no qualification is attached with such right. 
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This suggests that the intention of the constitutional framers is quiet 

explicit with respect to right to remain in Pakistan as well as of the 

right to movement, for this reason the two have been couched with 

distinct intention. If at all the intention of the framers was to treat 

both the rights on equal footings, they would have employed a 

different formula in order to carry their objective. For instance the 

article in such situation would have been as follows. 

―Subject to any reasonable restrictions imposed by law, every citizen 

shall have the right to remain in and to enter and move freely 

throughout Pakistan and to reside and settle in any part thereof‖ 

The very conception of guarding rights under the Constitution is that 

they cannot be taken away by law, and when it is said that a right is 

subject to restrictions, all that it means that the law may regulate the 

manner of the exercise of that right. It follows that when the right is 

not subject to restrictions or limitations, the legislature is then 

absolutely forbidden to interfere with it.   

In one such case the rationale advanced by the court is quiet 

disturbing. The accused were required by United States of America 

to stand trial on the charges of smuggling drugs in the country. The 

magistrate recommended the surrender of accused to United States. 

Aggrieved by the order the petitioners challenged the order of the 

magistrate on the ground that Extradition Act is inconsistent with 

article 15 of the Constitution as the same is an absolute right which 

guards against the surrender of citizens‘ to the requisitioning state. 

The Court, however rejected the stance taken by the petitioners
11

 on 

the rationale that the declaration in the objective resolution seeks an 

honored place for the citizen of Pakistan amongst the nations of the 

world and to make full contribution towards achieving international 

peace and progress. Furthermore federal legislative list is empowers 

the legislature to make laws on the subject of extradition and to 
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surrender criminals to other states.
12

 The court held that in this 

backdrop it is difficult to hold that the Extradition Act is void on 

account of its conflict with article 15 of the constitution. 

The effect of the view taken by the court in the stated case is 

disturbing to say the least. At one end, the absolute effect of the 

fundamental right stated in clear terms under the Constitution has 

been completely ignored and on the other, fundamental rights 

enshrined under the Constitution has been made subordinate to the 

ordinary law, consequently nullifying the effect of article 8 of the 

Constitution, which empowers courts to strike down any law which is 

found in derogation to fundamental rights
13

. 

As stated above the legislative list empowers legislature to enact law 

enumerated in it. The same list is also mentioned in article 142 of the 

Constitution, that begins with the expression ―subject to the 

Constitution
14

‖ which includes article 8 as well as fundamental 

rights.  

Conclusion  

The result produced by the view taken in the stated case undermined 

the very spirit of fundamental rights. They are enshrined in the 

Constitution in order to safeguard them from the whims of majority 

in the Parliament or any other political expediency. The rationale 

presented by the court brought them to a status of no more than 

ordinary rights which can be superceded by an ordinary legislation. 

The consequence of such rationale are so grave that not only the right 

to remain in Pakistan has been undermined, but other fundamental 

rights are also subject to threat, if the similar or any other innovative 

interpretational technique is applied upon them. Such a view has the 

effect of re-writing the fundamental rights, which in effect is the 

power rests exclusively with the parliament.  
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The reasoning presented by the court is grave that it calls for re 

consideration. The appropriate rational would in such situation would 

have been to determine the scope of the Extradition Act of 1972 in 

the light of article 15 of the Constitution by stating that until the right 

is amended, the federal government can only surrender persons who 

are alleged criminals and are not citizen of Pakistan. There trial and 

consequent punishment (if convicted) could only take place within 

the territory of Pakistan. 
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Annexure 

Extradition 

THE SCHEDULE 

[See section 2 (1) (a)] 

EXTRADITION OFFENCES 

Extradition Offences 
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An ‗extradition offence‘, according to EA ‘72, means an offence 

(constituting an act oromission) that falls within any of the following 

descriptions: 

1. Culpable homicide. 

2.  Maliciously or wilfully wounding or inflicting grievous bodily 

harm. 

3.  Rape. 

4.  Procuring or trafficking in women or young persons for 

immoral purposes. 

5.  Kidnapping, abduction or false imprisonment or dealing in 

slaves. 

6.  Stealing, abandoning, exposing or unlawfully detaining a child. 

7.  Bribery. 

8.  Perjury or subornation of perjury or conspiring to defeat the 

course of justice. 

9.  Arson. 

10.  An offence concerning counterfeit currency. 

11.  An offence against the law relating to forgery. 

12.  Stealing, embezzlement, fraudulent conversion, fraudulent 

falseaccounting, obtaining property or credit by false pretences, 

receiving stolen property or any other offence in respect of 

property involving fraud. 

13.  Burglary, house-breaking or any similar offence. 
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14.  Robbery. 

15.  Blackmail or extortion by means of threats or by abuse of 

authority. 

16.  An offence against bankruptcy law or company law. 

17.  Malicious or wilful/damage to property. 

18.  Acts done with the intention of endangering vehicles, vessels 

or aircraft. 

19.  An offence against the law relating to dangerous drugs or 

narcotics. 

20.  Piracy. 

21.  Revolt against the authority of the master of a ship or the 

commander of an aircraft. 

22.  Contravention of import or export prohibitions relating to 

precious stones, gold and other precious metals. 

23.  Aiding and abetting, or counseling or procuring the 

commission of, orbeing an accessory before or after the fact to, 

or attempting or conspiring to commit, any of the aforesaid 

offences. 
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1https://www.etymonline.com/word/extradition 
2Brian A. Garner, editor in chief. (2014). Black's law dictionary. St. Paul, MN :Thomson 

Reuters, 
3  10. Daudpota, Faisal, Extradition Law of Pakistan - Rights of Fugitive Offenders v. 

Pakistan‘s    Goal to Attain Honoured Place Amongst the Nations of the World (January 1, 

2010). Available at SSRN: https://ssrn.com/abstract=1530185 
 
4http://www.punjabcode.punjab.gov.pk/index/search?sinp=extradition+act&btn_search=  

 Extradition act 1972 Section  2. (1) In this Act, unless there is anything repugnant in the 
subject or context, 

(a) ―extradition offence‖ means an offence the act or omission constituting which falls within 

any of the descriptions set out in the Schedule and, if it took place within, or within the 
jurisdiction of, Pakistan would constitute an offence against the law of Pakistan and also 

(i) in the case of a treaty State, an offence a person accused of which is, under the extradition 

treaty with that State, to be returned to or from that State; and 
(ii) in the case of a foreign State not being a treaty State, an offence specified in a direction 

issued under section 4; 
5Ibid., section 6. A requisition for the surrender of a fugitive offender shall be made to the 

Federal Government: 

(a) by a diplomatic representative in Pakistan of the State asking for the surrender; or 
(b) by the Government of the State asking for the surrender through the diplomatic 

representative of Pakistan in that State; or 

(c) in such other manner as may have been settled by arrangement between the Federal 
Government and the Government of the State asking for the surrender. 
6Ibid., section  7. Where a requisition is made under section 6, the Federal Government may, if 

it thinks fit, issue an order to enquire into the case to any Magistrate of the first class who 
would have had jurisdiction to enquire into the extradition offence to which the requisition 

relates if it had been an offence committed within the local limits of his jurisdiction. 
7Ibid., section 10. If, after the enquiry under section 8, the Magistrate is of opinion- 
(a) that a prima facie case has not been made out in support of the requisition for surrender of 

the fugitive offender, he shall discharge the fugitive offender and make a report to that effect to 

the Federal Government; 
(b) that a prima facie case has been made out in support of such requisition, he shall- 

(i) report the result of his enquiry to the Federal Government; 

(ii) forward, together with such report, any written statement which the fugitive offender may 
desire to submit for the consideration of the Federal Government; and 

(iii) subject to any provision relating to bail, commit the fugitive offender to prison to await the 

orders of the Federal Government. 
8Ibid.,section 11. If, upon receipt of the report and statement under clause (b) of section 10, the 

Federal Government is of opinion that the fugitive offender ought to be surrendered, it may 

issue a warrant for the custody and removal of the fugitive offender and for his delivery at a 
place and to a person to be named in the warrant; 

https://www.etymonline.com/word/extradition
https://ssrn.com/abstract=1530185
http://www.punjabcode.punjab.gov.pk/index/search?sinp=extradition+act&btn_search
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Provided that the fugitive offender shall not be so delivered until after the expiration of fifteen 
days from the date he has been taken in custody under such warrant. 
9Zafar. M,A,  The Constitution of the Islamic Republic of Pakistan, Lahore: key law book 

reports (KLR) publications, 2010 
Article 15. Freedom of movement, etc.- Every citizen shall have the right to remain in, and, 

subject, to any reasonable restriction imposed by law in the public interest, enter and move 
freely throughout Pakistan and to reside and settle in any part thereof. 
10 1994 SCMR 1028 
11Nasrullah khan henjra v. government of Pakistan PLD 1994 SC 23 
12Zafar. M,A,  The Constitution of the Islamic Republic of Pakistan, Lahore: key law book 

reports (KLR) publications, 2010 

 Fourth Schedule [article 70(4)] legislative lists federal legislative list Part I  
Item 3.  External affairs; the implementing of treaties and agreements, including educational 

and cultural pacts and agreements, with other countries; extradition, including the surrender of 

criminals and accused persons to Governments outside Pakistan. 
13Ibid., Article  8. Laws inconsistent with or in derogation of Fundamental Rights to be void.-

 (1) Any law, or any custom or usage having the force of law, in so far as it is inconsistent with 

the rights conferred by this Chapter, shall, to the extent of such inconsistency, be void. 
(2) The State shall not make any law which takes away or abridges the rights so conferred and 

any law made in contravention of this clause shall, to the extent of such contravention, be void. 

(3) The provisions of this Article shall not apply to– 
(a) Any law relating to members of the Armed Forces, or of the Police or of such other forces 

as are charged with the maintenance of public order, for the purpose of ensuring the proper 

discharge of their duties or the maintenance of discipline among them; or 
14Ibid.,Article 142.  Subject-matter of Federal and Provincial laws.—Subject to the 

Constitution— 

(a) 1[Majlis-e-Shoora (Parliament)] shall have exclusive power to make laws with respect to 
any matter in the Federal Legislative List; 

[(b) Majlis-e-Shoora (Parliament) and a Provincial Assembly shall have power to make laws 

with respect to criminal law, criminal procedure and evidence. 
[(c) Subject to paragraph (b), a Provincial Assembly shall, and Majlis-e-Shoora (Parliament) 

shall not, have power to make laws with respect to any matter not enumerated in the Federal 

Legislative List. 
(d) Majlis-e-Shoora (Parliament) shall have exclusive power to make laws with respect to all 

matters pertaining to such areas in the Federation as are not included in any Province. 

 
 

 


